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NATHANI EL PI TTS,
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOBER 28, 2011

| NTRCDUCTI ON
Def endant Nathaniel Pitts (“Defendant”) was convicted

on June 9, 2011, of the followng five federal crines:
Count 1: Knowingly and intentionally possessing with intent to
distribute a m xture and substance contai ning a detectabl e anount
of cocaine, in violation of 21 U S.C. § 841(a)(1), (b)(1)(O.
Count 2: Knowi ngly and intentionally possessing with intent to
distribute a m xture and substance contai ning a detectabl e anount
of cocai ne base, crack cocaine, in violation of 21 U. S. C. 8§

841(a)(1), (b)(1)(O. Count 3: Knowingly and intentionally



possessing with intent to distribute a mxture and substance
containing a detectable anbunt of marijuana, in violation of 21
USC 8§ 841(a)(1), (b)(1)(C. Count 4. Know ngly possessing a
firearmand ammunition in furtherance of a drug trafficking crine
for which he may be prosecuted in a court of the United States,
in violation of 18 U S.C. 8 924(c)(1). Count 5: Having been
convicted in the Eastern District of Pennsylvania of a crine
puni shabl e by inprisonnment for a term exceedi ng one year,
knowi ngly possessing a firearm in violation of 18 U S.C. §
922(9) (1).

Before the Court are Defendant’s post-trial notions for
a new trial and for judgnent of acquittal. For the foll ow ng

reasons, Defendant’s notions will be deni ed.

1. BACKGROUND

A Rel evant Facts

On Septenber 13, 2010, Drug Enforcenent Task Force
O ficer Oswal do Tol edo (“Agent Tol edo”) and ot her officers
conducted surveillance on Defendant. (Hearing 17:12-14.) The
surveillance was coordinated by an air wing unit. (Hearing 17:9-
16.) The surveillance was pronpted by information received froma
confidential informant who indicated that Defendant was a drug

trafficker in Philadel phia. (Hearing 18:8-18.) Agent Tol edo



testified that this source al so described the vehicles Defendant
was operating, the location of hidden conpartnments in the
vehicles, the location of Defendant’s residence, and the fact

t hat Defendant previously did federal tinme for drug trafficking.
(Hearing 19:18-25; 21:5-25.) Agent Toledo testified that he
relied on this informant because the informant previously
provided reliable information, and Agent Tol edo was able to
corroborate the information provided by the informant. (Hearing
19: 1- 16.)

At 3:00 p.m the officers observed Defendant arrive at
his residence in one of the vehicles described by the informant-a
GVC Envoy. (Hearing 22:15-20.) Defendant then entered his
residence, but fifteen mnutes |ater he exited and changed the
battery in a white Jetta. (Hearing 23:1-6; 43:10-12; 44:10-18.)
Once the battery was changed, Defendant entered his GVC Envoy,
“circled the block,” and parked the GMC Envoy directly across
fromhis residence.! (Hearing 23:7-12.) At the hearing, Agent
Tol edo explained to the Court that “circling the block” is a
“counter-surveillance technique that a lot of drug traffickers
use to identify if any |law enforcenent officers are conducting

surveillance on them” (Hearing 23:8-12.)

1 Al t hough Def endant’s counsel suggested Defendant was nerely
nmoving his car rather than “circling,” the Court heard testinony
fromonly Agent Toledo on this matter. (Hearing 52:12-25.)
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After Defendant parked his Envoy in front of his hone,
he entered his house. (Hearing 23:19-20.) Defendant was then
observed, on a couple occasions, exiting his house, | ooking
around, and goi ng back into his house. (Hearing 53:2-5.) At one
poi nt, Defendant was observed entering his GVC Envoy. (Hearing
56: 1-5.) Surveillance foll owed Defendant to a Deals parking | ot.
(Hearing 24:5-8.) Once at the parking lot, a black SUV (the
“Black SUV’) parked behind Defendant. (Hearing 24:14-20.) The
driver of the Black SUV exited the SUV and went to the passenger
si de of Defendant’s Envoy. (Hearing 24:17-20.) The driver of the
Bl ack SUV and Defendant were in the Envoy for approxi mately
sixteen mnutes. |1d. The driver of the Black SUV then went back
into his car and Defendant and the driver of the Black SW
simul taneously exited the parking | ot and went in separate
directions. (Hearing 25:1-2.)

Once the cars exited the Deal s parking |ot, Agent

Tol edo contacted Phil adel phia Police and requested that the Bl ack
SW and Defendant’s vehicle be stopped. (Hearing 25:12-14.)
Def endant i medi ately stopped when police directed himto, but
the Black SUV I ed the officers on a high-speed chase. (Hearing
26-27.) The air wing |lost the SUV, and Agent Tol edo called off
the chase. (Hearing 27:13-24.) The Bl ack SUV was eventually

| ocated, and it was searched. (Hearing 71:24-25.) No drug



par aphernalia was found inside the SUV, but ammunition was found.
(Hearing 73:1-14.)

After calling off the chase, Agent Tol edo went to where
Def endant was st opped. When Agent Tol edo arrived at Defendant’s
| ocation, Agent Toledo talked with the officers on the scene and
was i nfornmed that Defendant had been conpliant by providing his
driver’s license, insurance card, and registration. Also, Agent
Tol edo was told Defendant was acting nervous. (Hearing 29:3-10.)
After receiving this information, Agent Tol edo approached
Def endant and advi sed Def endant that he was part of an
investigation. 1d. Agent Tol edo asked Defendant for consent to
search his vehicle, but Defendant denied. (Hearing 87:1-10.) Ten
to fifteen mnutes after Agent Toledo arrived on the scene, he
requested a sniffing drug dog. (Hearing 30:17-25.) Once Agent
Tol edo was told a drug dog had been call ed, Defendant was ordered
out of his car, frisked, placed in handcuffs, and placed in the
back of a squad car. (Hearing 89:11-25; 90:1-25.) Agent Tol edo
testified that, at this point, Defendant was not free to | eave
because he was being detained. (Hearing 90:25; 91:1-7.)

Def endant was detained, in the back of the police car,
for approximately two hours until the K-9 unit arrived. (Hearing
97-99.) Once the K-9 unit arrived, an exterior sniff of

Def endant’ s vehicle was performed and the dog alerted to the



snmell of narcotics. (Hearing 101:14-15.) Agent Tol edo then sought
and received a search warrant for the vehicle. A search was
executed and officers uncovered a bl ack briefcase containing
cocaine, U S. currency, cocaine in tupperware, and cocaine in a
clear plastic bag. Followi ng this search, Agent Tol edo received
a search warrant for Defendant’s home and executed it that
evening. Inside Defendant’s home, the officers found a | oaded
handgun underneath a table, a black bag with $84, 600, marijuana,
crack cocaine, a kilo press, and tires that had been cut off at
the rins. After the search of the hone, Agent Tol edo sought and
obtai ned two federal search warrants for two other cars

associ ated with Defendant, and Defendant’s bank account.

B. Mbti ons Before Trial

On Decenber 16, 2010, Defendant filed a notion to
suppress the physical evidence seized fromthe autonobile he was
operating, his hone, his bank account, and the two ot her
aut onobi | es searched after execution of the search warrant for
his home. On March 15, 2011, the Court issued a witten
menor andum and order denying the Defendant’s notion to suppress.
(Doc. nos. 37, 38.) In this witten opinion, the Court found both
that | aw enforcenment officers had reasonabl e suspicion to conduct

the initial traffic stop of the Defendant and probabl e cause to



arrest himbefore the K-9 unit arrived at the scene. (See Doc.
No. 37 at 18.)

On May 5, 2011, Defendant filed a notion to re-open the
suppression hearing, claimng that Agent Tol edo had |ied about
entering Defendant’s vehicle only after the K-9 unit arrived and
requesting that the Court enter an order requiring the governnent
to produce cellular tel ephone records for Agent Tol edo at the
hearing. (See Doc. No. 44 at 1 5 & 12.) During the argunment on
t he defense notion, defense counsel argued that this Court had

erred in denying the notion to suppress because Arizona v. Gant,

129 S. C. 1710, 1721 (2009), the case upon which the Court
principally relied in its opinion, was not applicable to the
facts. Specifically, he argued that although Gant authori zed
searches of vehicles incident to an occupant’s arrest for
evidence of the offense of arrest, Gant did not apply because the
Def endant had not been arrested at the tine his car was searched.
(Doc. No. 76, 6:13-25.)

I n denying Defendant’s notion to re-open the
suppression hearing, the Court found that the notion was |argely
an effort to reargue the Court’s ruling on the notion to
suppress. 1d. at 23:12-17. The Court reiterated its hol ding that
the officers’ initial stop of Defendant’s vehicle was justified

by reasonabl e suspicion, and |l ater as a consequence of additi onal



information, the officers had probable cause to arrest Defendant
for engaging in a narcotics transaction. |d. at 23:17-25.

Furthernmore, the Court held that Arizona v. Gant was applicable

because the Defendant objectively had been placed under arrest
because a reasonabl e person under the circunstances woul d not

believe he was free to | eave. See Berkener v. MCarty, 468 U.S.

420, 436 (1984). Gven that the Defendant had |awfully been

pl aced under arrest, the Court held that under Gant, Agent Tol edo
was aut horized to search the vehicle without a warrant because he
had reason to believe that it contained evidence of the offense
of arrest, that is, drug trafficking. (Doc. No. 76, 23:25-24:1-

22.)

C Trial
At trial the government presented testinony from
vari ous witnesses, including the Defendant’s girlfriend Jessica
Vasquez, (Doc. No. 77, 225:21-236:15), DEA Special Agents Stephen
Jenkins, Frank Costobile, and Randy Updegraff, (Doc. No. 78,

71:4-93:15, 108:21-187:7), and Agent Tol edo.?? | d. 203:17-225: 23.

2 The government also presented testimony from retired DEA Officer Joseph Rudy about aerial surveillance he
conducted of the Defendant on September 13, 2010 (Doc. No. 77, 32:1-60:10); Philadelphia Police Officer Robert
Donnelly about conducting the traffic stop of the Defendant, id. 61:17-85:25; Police Lt. Thomas MacCartney about
his observations and conversations with the Defendant at the scene of the traffic stop, id. 86:10-108:10; Officer John
Brady about executing the search warrant for Defendant’s GM C Envoy, which resulted in finding cocaine powder, a
hidden compartment containing about $31,495 in cash, and drug paraphernalia, including akilo press and hollowed-
out tires at Defendant’ s residence, id. 108:21-181:19; Police Officer Scott Dinsmore about leading a K-9 officer to
conduct a sniff of Defendant’s car which led to the discovery of cocaine, as well as through Defendant’ s residence,
which led to the discovery of marijuana, crack cocaine, and drug trafficking paraphernalia, id. 182:1-196:13; DEA
Chemist Vadim Astrakhan about his expert opinions that items seized from Pitts's car contained cocaine powder and
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Ms. Vasquez testified that she had shared a home with the
Def endant but was not living in that home in Septenber 2010.
(Doc. No. 77, 226:5-227:12.) She further stated that not only had
she never kept any drugs or guns in the house, but also she had
never seen the Defendant use cocai ne powder, crack cocai ne, or
mari j uana, and the Defendant never told her that he used any of
t hose drugs. 1d. 228:25-229:24, 233:11-15.

Speci al Agent Jenkins testified, anobng other things,
that he participated in the execution of the search warrant at
t he Def endant’ s home on Septenber 14, 2010, and found a handgun
| ocated in the living roomunder a coffee table. (Doc. No. 78,
72:16-73:24.) Special Agent Jenkins also testified that the gun
was a Kel-Tek, 9-mllinmeter handgun and was | oaded. |1d. at 75:1-
77:12. On cross-exam nation, defense counsel tried to ask Speci al
Agent Jenkins what the Defendant knew or expected on Septenber
13, 2010, see id. at 91:12-16; whether other homeowners owned a
9-mllimeter, Kel-Tek handgun, id. at 91:19-21; and whet her
Speci al Agent Jenkins owned a gun, id. at 91:25. The governnment

objected to each of these questions and the Court sustained those

items seized from Defendant’ s house contained crack cocaine and marijuana, id. 211:1-225:9; Detective Peter Dailey
about finding a bag filled with $100 billsin Defendant’ s living room, Doc. No. 78, 47:22-64:8; Detective Donald
Bailey about determining that the money seized from Defendant’s car totaled $31,495 and the money seized from
Defendant’s home totaled $84,600, id. 65:10-70:23; DEA Special Agent William Schohn, as a firearms expert, about
the operability of the firearm found in Defendant’ s home, id. 94:4-106:7; and DEA AGENT Eugene Zurybida about
finding hidden compartments in Defendant’s cars, id. 94:4-106:7.



objections. At a sidebar conference, the Court explained that
there was no foundation for any of the defense

guestions, and that if the defense wanted to suggest that

Def endant coul d not have placed the gun under the coffee table,
he coul d present other w tnesses with personal know edge or argue
to the jury that the agent’s testinony was absurd. 1d. at 93:4-
11.

Speci al Agent Costobile testified, anong other things,
that he found a bl ack gun hol ster in an upstairs bedroom during
the search of Defendant’s hone. 1d. at 115:3-21. Special Agent
Costobile said that he was famliar with the gun that had been
found in the house and that it fit “securely” into the holster he
had di scovered. |d. at 125:2-14. On cross-exani nation, defense
counsel tried to ask Special Agent Costobile the sane questions
t hat had drawn sustai ned objections when defense counsel asked
t hem of Special Agent Jenkins. 1d. at 129:1-18. The governnent
agai n objected, and the Court again sustained the objections. |d.

Speci al Agent Updegraff was tendered and accepted as an
expert witness in the field of narcotics trafficking. Id. at
143: 5-12. Anong ot her things, Special Agent Updegraff opined that
sone of the itens found during the search of Defendant’s hone,
like a digital scale, a hydraulic press, and hol | owed-out car

tires, were often used by drug traffickers in furtherance of
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their drug trafficking activities. See id. at 145:4-151:21.
Speci al Agent Updegraff al so opined that the approximtely 129.2
grans of cocaine found in Defendant’s car was “consistent with
distribution quantities,” id. at 154:6-19; that the marijuana
recovered from Defendant’s house was “possessed with intent to
distribute,” id. at 155:10-18; and that drug traffickers often
use firearnms to protect thenselves, their proceeds, and their
illegal drugs fromrival traffickers. Id. at 156:9-19. Speci al
Agent Updegraff said drug traffickers do not always carry guns on
their persons or store them near the contraband or drug proceeds,
and that the key is “accessibility.” 1d. at 156:20- 158:7.

On cross-exam nation, Special Agent Updegraff testified
that he could not determ ne whether a small quantity of crack
cocai ne was held for the purposes of distribution w thout know ng
the “totality of the circunstances,” such as how it was packaged.
Id. at 177:8-19. Special Agent Updegraff then was shown the
specific bag of crack cocai ne recovered from Def endant’ s kitchen
and said that it “doesn’t look like a small street |evel
distribution bag.” Id. at 177:23-178:16. He said that he could
not render an opinion as to whether the crack cocai ne was
intended for distribution solely by Iooking at what defense
counsel represented was its packaging. Id. at 179:2-4. On

redirect, Special Agent Updegraff opined that “if narcotics are
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being trafficked, narcotics are being stored, repackaged,
manufactured in a residence, and there’s a firearmin the
residence, that firearmis being nmade available to protect the
drugs and the drug proceeds, and the actor.” |d. at 186:22-187:1

Agent Tol edo testified, anong other things, that he
oversaw the collection of all the evidence seized during the
execution of the search warrants for Defendant’s car and hone.
Id. at 224:12-14. Agent Toledo said that at no tinme did he or any
of the other officers or agents find a crack pipe or tin foi
t hat | ooked burnt as if it had been used to snoke crack cocai ne.
ld. at 224:18-225:6. AGENT Tol edo said the searches al so
uncovered no evidence of personal use of cocaine or marijuana.
Id. at 225:7-19. AGENT Tol edo also testified that during the
traffic stop of Defendant’s car, he had a casual conversation
wi th Def endant about boxing, and that during this conversation,
Def endant told himthat he did not personally do drugs. 1d. at
213:17-224: 3.

During cross-exam nati on, AGENT Tol edo testified that
at sonme point during the traffic stop, officers recovered two
cellul ar tel ephones bel onging to Defendant. (Doc. No. 79, 31:25 -
32:25.) AGENT Tol edo obtained warrants to search those cell ul ar
t el ephones for information including recorded conversations. [d.

at 33:10-13. However, one of the cellular tel ephones had a
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password protection, so AGENT Tol edo could not access it, and the
other one had no retrievabl e conversations. |d. at 34:22-35:11

At the close of the governnent’s case, the defense
orally noved for judgnent of acquittal, pursuant to Rule 29(a) of
t he Federal Rules of Crimnal Procedure. 1d. at 58:17-59:22. The
Court denied that nption. 1d. at 61:12.

The defense then presented testinony from several

wi t nesses, including the Defendant, hinself. See generally id. at

62:1-269:5. During his cross-exam nation, Defendant testified
that as of Septenber 2010, at the tinme of the traffic stop, he
was not personally using crack cocai ne, cocai ne powder, or
marijuana, and had no intention to start using any of those
drugs. 1d. at 166:6-168:4. Defendant testified that any
controll ed substances found in his car and honme woul d not have
been for his personal use. |d.

Def endant further testified that two cellul ar
t el ephones had been obtained fromhis car during the traffic stop
and said that one was a “Lotus” and the other was an “HIC Hero.”
Id. at 195:16:23. Defendant said that he had used the Lotus phone
to record the events that were going on at the tinme of the
traffic stop. 1d. at 196:1-2. Defendant said he began the
recording after the officer who stopped himtold himthat police

were investigating a report of soneone snoking crack cocaine in a
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parking lot. 1d. at 197:5-25. He stated he concurrently placed a
t el ephone call to a woman naned Dom ni que Brower on the HTC Hero
phone. |d. at 200:5-15. Defendant said that at sone point, he
stopped recording with the Lotus phone and dialed 9-1-1 to
conpl ai n about being pulled over. Id. at 202-6-15. He said that
after the 9-1-1 call was over, he pressed record again on the
Lotus tel ephone. 1d. at 202:25-203: 4.

Def endant said that the HTC Hero phone was password
protected, neaning that in order to access the phone, the user
had to enter a password first. 1d. at 204:9-13. Defendant was
then asked to state his password in front of the jury. ld. at
204: 14-15. Defendant first said the password “wasn’t a nunber; it
was a design,” id. at 204:16 and then said he “would have to see
the phone” in order to enter the password. 1d. at 204:18. The
government then presented Defendant with the HTC Hero phone. [d.
at 204: 25-205: 1. Defendant was unable to access the phone. 1d. at
205:2 -206:8. He said it had been “deactivated, so | don’t know
how to use this one.” |d. at 206:2-3. Defendant also said that he
did not renenber whether the Lotus phone had sone password
protection that required the user to enter a PINin order to
access the video and audio recordings. Id. at 205:13-21.

AGENT Tol edo | ater re-took the witness stand and

testified that when he tried to execute the warrant to search the

14



Lot us phone for video and audi o recordings, he was asked to enter
a four-digit PIN. (Doc. No. 81, 11:1-2.) AGENT Tol edo said he did
not know the PIN so he could not access the recordings. 1d. at

11: 3-4.

Prior to closing argunents, defense counsel asked that
the Court include a “spoliation charge” inits instructions to
the jury, based on the failure of the governnment to produce the
conversations that Defendant clainmed he had recorded on his
cel lul ar tel ephone. (Docunent No. 80, 34:1-18.) The Court took the
request under advisenent at the tinme, id. at 34:20-21. Although
the Court did not formally rule on the notion, it did not include
the charge in its jury instructions proposed to counsel before
the charge, and ultinmately no spoliation instruction was given.
(See Doc. 81 at 76-107.) After the jury was charged, defense
counsel advised the court that there were no objections to the
jury charge. 1d. at 108: 3-5.

Based on the parties’ agreed upon stipulation, the
Court agreed to bifurcate the trial, only allowing the jury to
consi der the felon-in-possession charge after it had rendered its
verdict on the other four counts. (Doc. No. 76, 29:7-30:10.) On
June 9, 2011, the jury found the Defendant guilty on all four
counts. The second phase of the trial was then held before the

sane jury concerning the fel on-in-possession of a firearm charge
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and the jury subsequently found the Defendant guilty on that

count as well. (Doc. No. 82, 11:10-63:19.)

I1'1. POST-TRI AL MOTI ONS

| n Def endant’s post-trial notions,?® Defendant argues
that he is entitled to a new trial because fundanental errors
occurred at trial to prejudice his case. Defendant al so asserts
that the governnent’s evidence is insufficient to sustain his
guilt beyond reasonabl e doubt on Counts 2 and 4. For the

foll ow ng reasons, Defendant’s notions are deni ed.

A Legal Standards O Revi ew

Pursuant to Federal Rule of Crim nal Procedure 33, a
court may grant a newtrial “if the interest of justice so
requires.” Fed. R Cim P. 33(a). Adistrict court may, inits
di scretion, “grant a defendant a new trial only if it finds that
‘“there is a serious danger that a m scarriage of justice has
occurred—that is, that an innocent person has been convicted.’”

United States v. Rich, 326 F. Supp. 2d 670, 673 (E.D. Pa. 2004)

(quoting United States v. Johnson, 302 F.3d 139, 150 (3d Cr

* Def endant does not specify in his notion what particular forns
of relief he is seeking. His notion consists of el even nunbered
par agraphs. (See Doc. no. 94.) Absent clarification fromthe

Def endant, the Court construes the Defendant’s notion to be a
request for a newtrial pursuant to Rule 33 and a renewed notion
for judgnent of acquittal under Rule 29.
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2002)). Where nultiple errors are alleged, a newtrial may be
granted only where the errors, “‘when conbined, so infected the
jury’'s deliberations that they had a substantial influence on the

outcone of the trial.’” United States v. Copple, 24 F.3d 535, 547

n.17 (3d Cr. 1994) (quoting United States v. Thornton, 1 F.3d

149, 156 (3d Cir. 1993)). Consequently, harm ess errors that do
not deprive the defendant of a fair trial are not a basis for
granting a defendant’s Rule 33 notion. See id. Although this
standard is broader than the standard for acquittal under Rule
29, notions for a newtrial are disfavored and “only granted with
great caution and at the discretion of the trial court.” United

States v. Martinez, 69 F. App’x 513, 516 (3d Cr. 2003).

In deciding a notion for a judgnent of acquittal under
Rul e 29, the court views the evidence introduced at trial in the
I ight nost favorable to the governnent and upholds the jury’'s

verdict so long as any rational trier of fact coul d have found
proof of guilt beyond a reasonabl e doubt based on the avail able

evidence.’” United States v. Smth, 294 F.3d 473, 476 (3d Cr

2002) (quoting United States v. Wlfe, 245 F.3d 257, 262 (3d Cir
2001)). “The court is required to ‘draw all reasonabl e i nferences
in favor of the jury's verdict.’”” Id. (quoting United States v.
Ander skow, 88 F.3d 245, 251 (3d Cir.1996)). The court may not

“usurp the role of the jury” by wei ghing the evidence or
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assessing the credibility of witnesses. United States v. Brodie,

403 F. 3d 123, 133 (3d GCr. 2005) (citing United States v.

Jannotti, 673 F.2d 578, 581 (3d Cr. 1982) (en banc); and 2A
Charles A. Wight, Federal Practice & Procedure (Crim 3d) § 467,
at 311 (2000)). Thus, the defendant bears an “extrenely high”
burden when chal | engi ng the sufficiency of the evidence

supporting a jury verdict, United States v. lglesias, 535 F. 3d

150, 155 (3d Cir. 2008) (internal marks omtted) (quoting United

States v. Lore, 430 F.3d 190, 203-04 (3d Gr. 2005)), and the

government “may defeat a sufficiency-of-the-evidence challenge on

circunstantial evidence alone.” |d. at 156 (citing United States

v. Bobb, 471 F.3d 491, 494 (3d Cr. 2006)). A finding of
i nsufficiency should therefore “*be confined to cases where the
prosecution’s failure is clear.”” Smth, 294 F.3d at 477 (quoting

United States v. Leon, 739 F.2d 885, 891 (3d Cir.1984)).

B. Motion for a New Trial Under Rule 33
Def endant contends that a new trial should be ordered
based on: (1) an error in the jury instructions; (2) the Court’s
decision to deny Defendant’s |ine of questioning of two
governnent agents; and (3) the Court’s decision to deny
Def endant’ s notion to suppress evi dence obtai ned from Defendant’s

car and hone.
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1. Error in the Jury Instructions

Def endant argues that the Court erred in rejecting a
defense request for a “spoliation charge” with regard to
i nformati on contai ned on Defendant’s cell phones. In evaluating
alleged errors in jury instructions, the court is to “consider
the totality of the instructions and not a particul ar sentence or

paragraph in isolation.” United States v. Khorozian, 333 F.3d

498, 508 (3d Cir. 2003) (quoting United States v. Coyle, 63 F.3d

1239, 1245 (3d Cir. 1995)). “Mreover, in reviewing jury
instructions, our task is also to view the charge itself as part
of the whole trial” since “isolated statenents . . . seemngly
prejudicial on their face, are not so when considered in the

context of the entire record of the trial.” United States V.

Park, 421 U.S. 658, 674-75 (1975) (internal marks omtted)

(quoting United States v. Birnbaum 373 F.2d 250, 257 (2d Gr

1967)).

Were the alleged error is that the court failed to
give a requested instruction, error only lies “if the omtted
instruction is correct, is not substantially covered by other
instructions, and is so inportant that its om ssion prejudiced

the defendant.” United States v. Davis, 183 F.3d 231, 250 (3d

Cir. 1999). Furthernore, to the extent the defendant failed to
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object at trial, the contested jury instruction is reviewed for

plain error only. See Virgin Islands v. Knight, 989 F.2d 619, 631

(3d Cr. 1993). Under this standard, the instruction at issue is
only reversible if the error is “particularly egregious” such
that it “seriously affect[s] the fairness, integrity or public

reputation of judicial proceedings.” Id. (quoting United States

v. Young, 470 U. S. 1, 15 (1985)).

Def endant contends that the Court erred in failing to
give a “spoliation charge” concerni ng whet her governnent agents
spoi l ed the audi o and vi deo recordi ngs on Defendant’s cel
phones. Defendant failed to tinely object to the alleged error
and it is therefore reviewed for plain error. Spoliation of
evi dence constitutes “the intentional destruction of evidence by

an affected party.” United States v. Copeland, 321 F.3d 582, 597

(6th Cr. 2003). A request for a spoliation instruction is
properly denied when there is no evidence of bad faith conduct by

t he governnent. See United States v. Suarez, No. 09-932, 2010 W

4226524 (D.N.J. Cct. 21, 2010)(adopting civil standard to sel ect
a spoliation instruction in a crimnal case because there is
little crimnal case lawin the Third Crcuit regarding
application of adverse inference instructions based on spoliation
of evidence). The key considerations for determning the

appropriate spoliation sanction (for exanple, dismssal,
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suppression, fines, or an adverse inference instruction) are: (1)
the degree of fault of the party who altered or destroyed the

evi dence; (2) the degree of prejudice suffered by the opposing
party; and (3) whether there is a |lesser sanction that will avoid
substantial unfairness to the opposing party and, where the

of fending party is seriously at fault, will serve to deter such

conduct by others in the future. Schmd v. MIwaukee Elec. Tool

Corp., 13 F.3d 76, 79 (3d Cir. 1994).

Here, the Defendant has pointed to no evidence of bad
faith conduct by the government in either his oral request for a
spoliation instruction or his post-trial notions. Defendant
specul ates that as Agent Tol edo took possession of the cell phone
and was the first to attenpt to extract conversations fromthe
phone, the jury should have had the opportunity “to consider if
t he agent had erased the conversations which he found to be
incrimnating.” (Doc. no. 94 at 7.) However, Agent Tol edo
testified that when he tried to execute the warrant to search the
Lot us phone for video and audi o recordings, he was asked to enter
a four-digit pin and as he did not know the pin he could not
access the recordings. (Doc. no. 81, 11:1-4.) Defendant did not
present any evidence to doubt the veracity of Agent Tol edo’s
statenents nor evidence that anyone el se had tanpered with the

cell phone evidence.
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Furt hernore, Defendant has not indicated how the
absence of these recordings prejudices his case. Even presum ng
t hese recordi ngs established that Agent Tol edo entered
Def endant’ s car before the K-9 unit arrived, the Court previously
ruled in both the hearing to suppress and the hearing to re-open
t he suppression hearing that this fact is irrelevant to the
assessnment of Defendant’s Fourth Amendnent rights agai nst
unr easonabl e searches and sei zures. As the Defendant had |awfully
been pl aced under arrest, the Court held that under Gant, Agent
Tol edo was aut horized to search the vehicle w thout a warrant
even before the K-9 unit arrived because he had reason to believe
that it contained evidence of the offense of arrest, that is drug
trafficking. (Doc. No. 76, 23:25-24:1-22.)

G ven the evidence on the record, the Court’s decision
to decline to give the spoliation instruction was not plain

error? because it did not seriously affect the fairness,

“*Even if counsel was not required to object and the contested
lack of a jury instruction would not be subject to the plain
error standard upon review, there was still no error in the
Court’s decision not to include the spoliation charge. See Smith
v. Borough of WIkinsburg, 147 F.3d 272, 277 (3d G r. 1988)
(holding that “[i]n this circuit it is clear that by filing and
obtaining a ruling on a proposed instruction a litigant has
satisfied Rule 51.” (citing Bowey v. Stotler & Co., 751 F. 2d,
641, 646 (3d Cr. 1985)). Defendant presented no account outside
of specul ation of the governnment’s bad faith, nor did he explain
how t he absence of these alleged audi o and vi deo recordi ngs
prejudi ced his case. Therefore, since the Court did not conmt an
error in refusing to include the spoliation charge, the Defendant
was not deprived of a fair trial and this is not a proper basis
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integrity or public reputation of the judicial proceedings.
Def endant was not entitled to the requested instruction, it was
no error not to give it, and it is not grounds for ordering a new

trial.

2. Line of Questioning

At trial, the Court denied the Defense perm ssion to
guestion two governnent agents as to their know edge of whet her
ot her honmeowners owned 9-millineter, Kel-Tek handguns, whether
t he agents thensel ves owned guns, and whet her each knew what the
Def endant knew or expected on Septenber 13, 2010. Def endant
contends that he was entitled to elicit evidence fromthe agents
to support his theory of the case that the gun had been pl anted,
as a homeowner would be unlikely to keep a gun in the house “in
such a curious location.” (Doc. no. 94 at 6).

Rai si ng the sanme argunent that the Court already
consi dered and rejected, Defendant continues to insist that the
Court’s evidentiary rulings deprived himof the opportunity to
elicit evidence that the gun had been planted. However, Defendant
has not provided any new argunents as to the possible rel evance

of these questions or established Special Agents Jenkins’ or

Costobi | e s personal know edge of the potential answers. See Fed.

for granting Defendant’s Rule 33 notion.
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R Evid. 401, 602. At trial, the Court suggested that perhaps M.
Vasquez m ght have know edge of Defendant’s proclivities
regardi ng guns but agreed with the governnent that there was no
foundati on for asking such questions of the special agents. (Doc.
No. 78, 92:5-93:11, 129:1-18.) O course, if the Defendant wanted
to suggest that he could not have placed the gun under the coffee
tabl e, he could have argued to the jury that the agents’
testimony was not credible. [d. at 93:4-11.

As Defendant’s substantial rights were not inpacted by
the Court’s foreclosure of these questions, the Defendant is not
entitled to a newtrial on these grounds.

3. The Court’'s Decision to Deny Defendant’s Mbtion
t o Suppress

Def endant argues that the Court erred in denying his
Motion to Suppress and also erred in refusing to re-open the
Motion to Suppress after the Court’s initial decision when it
ruled that police had reasonabl e suspicion to stop Defendant’s
car on Septenber 13, 2010 and that this reasonabl e suspicion
el evated to the | evel of probable cause to arrest the Defendant
before the K-9 unit arrived. First, Defendant argues that Arizona
v. Gant does not control the factual scenario at hand, and
therefore, Agent Toledo illegally searched Defendant’s vehicle

before the K-9 unit arrived. Second, Defendant argues that Agent
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Tol edo’ s testinony that he never contacted the confidenti al
informant before the K-9 unit arrived is false and the Court
erred in refusing a defense request for production of Agent

Tol edo’ s cell phone records to corroborate this fact. Based on a
review of the parties’ subm ssions, the Court did not err in
denyi ng Defendant’s notion to re-open the hearing and obtain
Agent Tol edo’ s cel | phone records.

Def endant testified that, at the tine his autonobile
was st opped, he possessed two cell phones. After being stopped,
Def endant stated that he placed one of the cell phones into the
vi deo-audi o recordi ng node to capture his conversations wth the
police officers. He testified that he placed this phone in the
center console so it would continue to record even if he was
renoved fromthe vehicle. Further, Defendant stated that he used
the other cell phone to make a call to a female friend Dom ni que
Brower and advi sed her of the situation. Defendant kept this
call running so Ms. Brower could hear everything. He al so pl aced
this phone in the center console so it could pick up al
conversations, even any conversations after he was renoved from
t he vehicle.

Def endant stated that Ms. Brower heard, prior to the K-
9 unit’s arrival, an individual in the car and an individual

maki ng a phone call asking where sonmething was |located in the
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vehicle. Ms. Brower was prepared to testify before the Court.
Def endant states that Ms. Brower’s testinony woul d have shown
t hat Agent Toledo was, in fact, in the vehicle prior to arrival
of the K-9 unit and called the confidential information prior to
the arrival of the K-9 unit.
The Defendant clains that the Court’s reliance on Gant

was error because in this case, “there was no valid arrest,”
whi ch preceded the K-9 search of his car. Specifically, Defendant
asserts that “he could hardly be arrested for suspicion of
commtting a crine,” and therefore, Agent Tol edo woul d have been
acting illegally in entering the car prior to the exi stence of
pr obabl e cause.

On June 2, 2011, the Court denied Defendant’s notion to
re-open the suppression hearing. In the instant notion, the
Def endant again chall enges the Court’s ruling that Agent Tol edo
was aut horized to search the Defendant’s vehicle wi thout a
warrant. The present notion is, in substance, a notion for
reconsi deration. A proper notion for reconsideration serves to
correct manifest errors of law or fact or to present newy

di scovered evidence. Max's Seafood Café v. Quinteros, 176 F.3d

669, 677 (3d Cir. 1999) (citing North River Ins. Co. v. CIGNA

Rei nsurance Co., 52 F.3d 1194, 1218 (3d G r.1995)). Such a notion

may be granted only if: 1) there has been an intervening change
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in the controlling law, 2) new evidence has recently becone
avai lable; or 3) it is necessary to correct a clear error of |aw

or to prevent manifest injustice. Drysdale v. Werth, 153 F

Supp. 2d 678, 682 (E.D. Pa. 2001) (citing United Lawnnower Sales

& Service, Inc. v. Hagel, Cv. A No. 95-6157, 1997 WL 327564, at

*2 (E.D. Pa. June 12, 1997)). A notion for reconsideration is not
to be used as a neans to reargue matters already argued and
di sposed of. Drysdale, 153 F. Supp. 2d at 682 (citing Myer V.
[talwork, Cv. A No. 95-2264, 1997 W. 312178, at *3 (E. D. Pa.
June 3, 1997)).

Def endant’ s argunents have not changed since the Court
| ast considered them The | aw has not changed, no newy
di scovered facts have been all eged, and nothing has occurred that
woul d nake the Court reverse its previous decision that the
officers’ initial stop of Defendant’s vehicle was justified by
reasonabl e suspicion, and | ater as a consequence of additional
information, the officers had probable cause to arrest Defendant
for engaging in a narcotics transaction. (Doc. no. 76, 23:17-25.)
The Defendant sinply refornmul ates his previous argunents with the
one exception that Defendant now argues that the governnent did

not have sufficient probable cause to arrest the Defendant.?®

* In his Mdtion to Re-open the Suppression Hearing, Defendant
argued that he had never been placed under arrest and therefore
Arizona v. Gant, 556 U. S. 332 (2009), was inapplicable. (Doc. no.
54 at 1) (“To advance this argument the governnment relies upon
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The Court’s nmenorandum denying the notion to suppress
i ndicates that the Court found that the officers had probable
cause to believe Defendant had commtted or was commtting a drug
of fense thus justifying Defendant’s arrest prior to the arrival
of the K-9 unit. Specifically, the Court previously held that the
factors which gave rise to reasonabl e suspicion—that is, the tip
fromthe informant, the counter-surveillance activity, the
si xteen-m nute neeting in Defendant’s car-plus the companion’s
flight inmrediately after nmeeting in the Defendant’s car, as well
as Defendant’s visible nervousness upon contact with the police,

when vi ewed together gave rise to probable cause. (Doc. No. 37 at

18). Accordingly, the Court |ater reasoned that Arizona v. Gant
governed the factual circunmstances as the Defendant had been
lawful Iy placed under arrest and the officers could search the
vehicle incident to arrest for evidence of the offense of arrest.
(Doc. No. 76, 23:12-24:22.)

Even if the Court determ ned that Agent Tol edo was in
Def endant’ s car and spoke to the confidential informant prior to

the arrival of the K-9 unit, that would have no bearing on the

the Suprenme Court’s holding in Arizona v. Gant, 129 S. . 1710
(2009). In Gant the Suprene Court held that the police may search
t he passenger conpartnent of a vehicle incident to a recent
occupants [sic] arrest if it is reasonable to believe that the
vehi cl e contains evidence of the offense of arrest. The flaw in

t he governnent’s argunent is that defendant Pitts was not under
arrest at the point in tine when Agent Tol edo entered into the
car and began to search it.”)

28



outcone of the notion for a new trial because Agent Tol edo’s

search of the vehicle was consistent with Arizona v. Gant. 556

U S 332 (2009). At the point probable cause cane to fruition and
t he Def endant had been arrested, Agent Tol edo was authorized to
search the vehicle wthout a warrant because he had reason to
believe that it contained evidence of the offense of arrest, that
is drug trafficking. Id.

No clear error or manifest injustice has occurred and
thus, the Court’s decisions to deny Defendant’s Mdtion to
Suppress and Mdtion to Re-Open the Suppression Hearing are not
grounds for ordering a new trial.

A Renewed Motion for a Judgnment of Acquittal Under Rule

29

The Def endant contends that the evidence was
insufficient to support his conviction on Count Two, charging
possession with intent to distribute crack cocai ne, and Count
Four, chargi ng possession of a firearmin connection with a drug
di stribution offense. The facts of this case and a review of the
rel evant case |law satisfy the Court that the evidence supports
Def endant’ s convictions on both counts.

1. Count Two: Knowingly and Intentionally Possessing

Crack Cocaine Wth Intent to Distribute in
Violation of 21 U S.C. § 841(a) (1), (b)(1(QO.
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Def endant argues that the evidence was insufficient to
support his conviction for possession of crack cocaine with the
intent to distribute. To obtain a conviction on the § 841(a)
count, the government had to prove beyond a reasonabl e doubt that
t he Def endant knowi ngly or intentionally possessed crack cocai ne,
with the intent of distributing it. 21 U S.C. 8§ 841(a). The
government coul d prove both Defendant’s possession of these
controll ed substances and his intent through circunstanti al

evidence. See United States v. Johnson, 302 F.3d 139, 149 (2002);

United States v. Voigt, 89 F.3d 1050, 1090 (3d Cir. 1996); United

States v. Blackston, 940 F.2d 877, 891 (3d Cir. 1991).

Vi ewed favorably to the governnent, the evidence is
sufficient for a reasonable jury to conclude beyond a reasonabl e
doubt that the Defendant possessed crack cocaine with intent to
di stribute. Philadel phia Police Detective James Wod testified
about finding what expert DEA Chem st Astrakhan concl uded was
0. 62 grans of crack cocaine in the kitchen of Defendant’s hone.
(Doc. no. 77, 198:9-199:10; 218:14-220:7). Special Agent
Updegraff testified that he could not determ ne whether the
guantity of crack cocai ne found was held for the purposes of
distribution. He also testified that there were several different
nmet hods for using crack cocai ne personally, such as with a crack

pi pe. (Doc. no. 78, 177:8-19.) According to Agent Tol edo the
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searches of Defendant’s honme and aut onpbiles uncovered no

evi dence of personal use of cocaine, crack cocaine or narijuana.
1d. 224:18-225:19. Agent Toledo also testified that during the
traffic stop of Defendant’s car, Defendant told himthat he did
not personally do drugs. |d. 213:17-214: 3.

Ms. Vasquez testified that not only had she never kept
any drugs or guns in the house, but also that she had never seen
t he Def endant use cocai ne powder, crack cocaine, or narijuana,
and t he Defendant never told her that he used any of those
drugs. (Doc. no. 77, 228:25-229:24, 233:11-15.) Defendant
corroborated her testinony on cross-exam nation by testifying
that at the time of the traffic stop, he was not personally using
crack cocai ne, cocai ne powder, or nmarijuana, and had no intention
to start using any of those drugs. (Doc. no. 79, 166:6-168:4) He
further stated that any controll ed substances found in his car
and home woul d not have been for his personal use. ld.

Based on the aforenentioned evidence, a reasonable jury
could find that the Defendant know ngly possessed crack cocai ne
and that he did so wwth the intent to distribute. The evidence
allowed the jury to conclude that the Defendant was the sole
occupant and resident of the property on 6528 Marsden Street and
that therefore any contraband found therein would have been under

hi s possession. Furthernore, as the Defendant and several
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W tnesses attested to the fact that the Defendant did not
personal |y use crack cocaine, the jury could have inferred that
he intended to distribute it to other people. Accordingly, the
Court concludes that there was sufficient evidence for a rational
jury to conclude beyond a reasonabl e doubt that Defendant

violated 21 U.S.C. § 841(a)(1), (b)(1)(0).

2. Count Four: Knowi ngly Possessing a Firearm and
Amuni tion in Furtherance of a Drug Trafficking
Crime in Violation of 18 U.S.C. 8§ 924(c)(1).

Def endant contends that the evidence was insufficient
to support the Defendant’s conviction for possession of a firearm
in connection with a drug distribution offense because an
insufficient nexus exists between the two.

Under 8§ 924(c), the governnent had to prove beyond
reasonabl e doubt that: (1) the Defendant conmtted at | east one
of the crines of possession with intent to distribute a
control | ed substance as charged in Counts One, Two, and Three of
the indictnent; (2) the Defendant knowi ngly possessed a firearm
and (3) that the possession was in furtherance of possession with
intent to distribute a controlled substance, as alleged in the
indictnment. As the Defendant does not chall enge the sufficiency
of the evidence with respect to Counts One and Three, only the

second and third elements are in dispute here.
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a. Knowi ng possession of a firearm

The governnent nust establish that the Defendant
actually or constructively possessed the firearm Because the
firearmwas not recovered from Defendant’s person, the governnent
nmust establish constructive possession. To establish constructive
possessi on the governnment nust prove that the defendant knew of

t he object and had control over it. In United States v. Brown,

the Third Crcuit held that:

Al t hough the governnment need not show proof of actua
possession, to show ‘constructive’ possession of an
i1l egal substance the governnment nust submt sufficient
evidence to support an inference that the individua
“knowi ngly has both the power and the intention at a
given tinme to exercise domnion or control over a
thing, either directly or through another person or
persons. Constructive possession necessarily requires
both ‘dominion and control’ over an object and
know edge of that object's existence.”

3 F.3d 673, 680 (3d Cr. 1993)(quoting United States v. lafelice,

978 F.2d 92 (3d Cir. 1992)); see also United States v. Heil man,

377 F. App’'x 157 (3d G r. 2010) (non-precedential) (affirmng
firearm possessi on charges based on constructive possession due
to the |l ocations of the recovered weapons at residences the

def endant shared with other individuals). Dom nion and control
need not be exclusive, but can be shared with others. Brown, 3
F.3d at 680. However, “nere proximty to the [gun], or nere

presence on the property where it is |ocated or nmere associ ation
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with the person who does control the [gun] or the property, is
insufficient to support a finding of possession.” 1d.

Whet her a defendant had dom nion and control over
weapons found in a house hinges in part on his relationship to
that property. If a defendant is an owner or |essee of a prem ses
where contraband is found, that fact “logically tend[s] to
support a conclusion that [he or she] had constructive

possessi on” of any contraband on the premi ses. United States v.

| ntrocaso, 506 F.3d 260, 271 (3d Cr. 2007); see Jackson v. Byrd,

105 F. 3d 145, 150 (3d Cir. 1997). Here, Special Agents Jenkins
testified that he found a | oaded, 9-m | lineter Kel-Tek handgun
under a coffee table in Defendant’s living room?® (Doc. no. 78,
72:16-73:24, 75:1-77:12.) Special Agent Costobile testified that
he al so found a gun holster in Defendant’s bedroom and that the
gun found by Special Agent Jenkins fit perfectly in the hol ster.
Id. at 115:3-21, 125:2-14. Although Defendant deni ed the gun was
his and asserted that the confidential informant planted the
firearm the building’ s only other resident, Ms. Vasquez, said
she never kept a gun in the house. (Doc. no. 76, 228:25- 229:17.)

Furt hernore, Special Agent Updegraff as an expert testified that

® The governnment and its witnesses as well as the Defendant refer
to 6528 Marsden Street as Defendant’s honme or residence, but no
party asserts whether he did or did not | ease the prem ses. Ms.
Vasquez testified that she owned the hone but that on Septenber
13, 2010, only the Defendant was |living at the residence.
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drug traffickers often use guns in connection with their drug
trafficking, sonetines to protect thenselves, their proceeds, and
their illegal drugs fromrival traffickers, and that the drug
traffickers do not often carry their guns or store them near the
contraband or drug proceeds; and that the key is accessibility.
(Doc. no. 78, 156:9-158:7.)

Based on the | ocation of the weapon, the other
mat erials recovered during the searches and | ay and expert
W tness testinony, a reasonable jury could have concl uded that
Def endant exerci sed dom nion and control over the prem ses and
the firearmtherein. The evidence al so supports the concl usion
t hat Defendant knew the firearmwas present in his honme. This is
not a case of nmere proximty or nere know edge. See Brown, 3 F. 3d
at 680. Accordingly, as a reasonable jury could have found beyond
a reasonabl e doubt that Defendant constructively possessed the
firearm a judgnent of acquittal is not appropriate on this

gr ound.

b. “In Furtherance” of drug trafficking

In United States v. Sparrow, the Third Grcuit held

that under 8§ 924(c) “nmere presence” of a gun is not enough to
establish a nexus and that instead “the evidence nust denonstrate

t hat possession of the firearm advanced or hel ped forward a drug
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trafficking crime.” 371 F.3d 851, 853 (3d Gr. 2004); see also
H R Rep. No. 105-344, at 12 (1997) (noting that the prosecution
must “clearly show that a firearmwas possessed to advance or
pronote the comm ssion of the underlying offense”). The Third
Crcuit set forth the follow ng nonexclusive list of factors that
are relevant to establish a connection between guns and drug
trafficking activities for purposes of charges brought under §
924(c): the type of drug activity, the accessibility of the
weapon, whet her the weapon is stol en, whether possession of the
weapon is legitimate or illegal, whether the weapon is | oaded,
proximty to drugs recovered, and the tinme and circunstances of
recovery. I1d.

Def endant bears a “heavy burden” in challenging the
sufficiency of the evidence supporting a conviction. Wth respect
to the evidence on the record, the Sparrow factors indicate that
Def endant’ s possession of the 9-mllineter Kel-Tek handgun was
used to further his drug-trafficking activities. First, the
expert testified that the key was accessibility and given that
the firearmwas retrieved in close proximty to the door it could
have been easily accessible to any person in the residence.
Second, as a convicted felon, Defendant was prohibited from
owning a firearm Third, the firearmwas | oaded. Fourth, the

firearmwas recovered during the execution of a duly authorized
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warrant. Thus, the jury heard sufficient evidence to concl ude
rationally that the Defendant know ngly possessed a gun in
furtherance of his drug trafficking.

In sum the Court finds that there was sufficient
evidence for a rational jury to conclude beyond a reasonabl e

doubt that Defendant violated 8§ 924(c).

V.  CONCLUSI ON

Based on the aforenentioned, Defendant’s post-trial

notions will be DENIED. An appropriate order will follow
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
: NO. 10-703
V.

NATHANI EL PI TTS
ORDER

AND NOW this 28th day of October, 2011, it is hereby
ORDERED t hat Defendant's notions for a new trial and judgnent of

acquittal (Doc. no. 94) are DEN ED

AND I'T | S SO ORDERED.

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




